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Biography and Contact Information

Ms. Ugent functions as the accounting and tax director for all areas of the firm’s practice. She
provides counsel to firm attorneys on income and transfer tax considerations with regard to
proposed business transactions, choice of entity structure, and investment in pass-through
entities. In her role as tax director for the firm, Ms. Ugent regularly researches and analyzes
complex domestic and international tax issues, facilitates tax reporting and compliance for
foreign trusts and domestic entities, and assists in the preparation of estate and gift tax
returns. Ms. Ugent has extensive experience in the preparation and examination of all types
of federal and state income tax returns, and her previous experience as a partner in a public
accounting firm provides a strong background for dealing with the income and transfer tax
issues encountered by the firm's clients. Ms. Ugent is a member of the American Institute of
Certified Public Accountants Trust, Estate and Gift Tax Technical Resource Panel, and also
serves on the AICPA’s Foreign Trust Task Force.

Peggy A. Ugent, CPA
Director
512.370.2756 direct
512.767.7101 fax
pugent@gsrp.com
www.gsrp.com
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IRS Circular 230 Disclosure

 Any tax information contained herein was not intended or written by
the authors or the authors’ firms to be used and it cannot be used by
any taxpayer for the purpose of avoiding penalties that may be
imposed on the taxpayer. Any tax information contained herein may
be held by Treasury or the IRS to have been written to support, as
that term is used in Treasury Department Circular 230, the
promotion or marketing of the transactions or matters addressed by
such information because the author has reason to believe that it
may be used or referred to by another person in promoting,
marketing or recommending a partnership or other entity,
investment plan or arrangement to one or more taxpayers. Before
using any tax information contained herein, a taxpayer should seek
advice based on the taxpayer's particular circumstances from an
independent tax advisor.
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Case Study, Part 1

 On February 1, 2011, Bill and Frances Smith create “The Smith 
Trust,” a foreign grantor trust and transfer the following assets to 
The Trust.
 cash of $10,000,000
 securities valued at $10,000,000 (basis of $7,000,000)

 The Trustee is an Isle of Man trust company.
 The assets are managed and custodied in a Swiss account.
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Case Study, Part 1

 What forms are the Smiths required to file with the federal 
authorities?

Form # Description Due
3520 Annual Return to Report Transactions With 4/15*

Foreign Trusts and Receipt of Certain 
Foreign Gifts

709 United States Gift (and Generation-Skipping 4/15*
Transfer) Tax Return

1040, Schedule B Complete Part III 4/15*

8938 Statement of Specified Foreign Financial Assets 4/15*

FinCEN Report 114 Report of Foreign Bank and Financial Accounts 6/30**
(fka TD F 90-22.1) (“FBAR”)

*Extended automatically if individual return extended
**Electronic filing will be required for 2013 reports
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Case Study, Part 1

* Can be extended until September 15

 What forms is the trustee required to file?

Form # Description Due
56 Notice Regarding Fiduciary Relationship various

3520-A Annual Information Return of Foreign Trust 3/15*
with U.S. Owner

Form 1041 U.S. Income Tax Return for Estates and Trusts 4/15*
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Case Study, Part 1
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Case Study, Part 2

 On February 1, 2012, the Trustee advises that the Trust 
create a Nevis limited liability company, and transfer the 
assets to the LLC for asset protection purposes.

 What additional forms are required to be filed as a result 
of the new structure?
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Case Study, Part 2
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Case Study, Part 2

Form # Description Due
SS-4 Application for Employer Identification Number ASAP

8832 Entity Classification Election Upon Formation

8858 Information Return of U.S. Persons with 4/15*
Respect To Foreign Disregarded Entities

* Filed with 1040, therefore Form 8858 extended if 1040 extended
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Case Study, Part 3

 In 2013, Advisors identify an investment opportunity in 
France, and recommend that The Trust acquire a 
controlling interest in a French corporation. The Trust 
transfers $1,000,000 to the corporation in exchange for 
60% of the corporation’s stock.

 Now what?
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Case Study, Part 3
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Case Study, Part 3

Form # Description Due
926 Return by a U.S. Transferor of Property to a Foreign  4/15*

Corporation

5471 Information Return of U.S. Persons with Respect 4/15*
to Certain Foreign Corporations

(If the French company is a partnership, rather than a corporation, the U.S. owner must file 
Form 8865 rather than 5471).

* Attached to U.S. transferor’s income tax return for year of transfer, therefore extended if income tax return extended
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Case Study, Part 4

 Meanwhile, back in the U.S., Bill and Frances request 
that the trustee make a distribution of $500,000 to their 
daughter, Nancy, a trust beneficiary. The trustee makes 
the distribution on July 1, 2013

 Does Nancy now have a filing requirement because of the 
distribution from the foreign trust?

 Does The Trust report the distribution?



Case Study, Part 1
(alternative scenario)
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Case Study, Part 1

Complete Form 3520-A section
if there is a trust distribution



55

Case Study, Part 1 Complete Form 3520-A section
if there is a trust distribution
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Case Study, Part 4

Beneficiary

Form # Description Due
3520 Annual Return to Report Transactions with Foreign 4/15*

Trusts and Receipt of Foreign Gifts
8938 Statement of Specified Foreign Financial Assets 4/15*

Trust

Form # Description Due
3520-A Annual Information Return of Foreign Trust with 3/15**

U.S. Owner

*Extended automatically if individual return extended
**Can be extended until September 15
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FBAR

 A U.S. person (not limited to individuals) is required to file TD F 90-22.1 
(Report of Foreign Bank and Financial Accounts or “FBAR”) if the 
aggregate value exceeds $10,000 at any time during the year.

 Reportable Assets
 foreign cash and brokerage accounts

 owner (jointly- or separately-held)
 signature authority (even if no financial interest)

 foreign life insurance or annuity policy (if policy has cash value)
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FBAR, cont’d

 U.S. persons may be required to report foreign accounts owned by 
entities
 trusts

 U.S. trustee of trust with a foreign account
 U.S. grantor of a grantor trust reports foreign assets of trust
 beneficiary with an interest of more than 50% in trust’s assets or income
 beneficiary of a discretionary trust will not have a financial interest in a foreign account 

simply because of his or her status as a discretionary beneficiary
 a remainder interest in a trust is not included within the scope of the term “present 

beneficial interest”

 corporation / partnership
 U.S. person owning more than 50% (individual who holds more than 50% of 

stock/interest)
 U.S. person with signature authority over disposition of assets

 disregarded entities
 U.S. person reports underlying foreign assets of disregarded entity
 U.S. person with signature authority over disposition of assets



59

Form 8938

 U.S. persons and some domestic entities are required to file       
Form 8938 (Statement of Specified Foreign Financial Assets) if they 
own an aggregate fair market value of foreign assets or accounts 
that exceeds $50,000 at year-end or $75,000 at any time during the 
year (doubled, if married filing jointly).

 Reportable financial assets include:
 foreign bank and brokerage accounts
 foreign corporations and partnerships
 foreign trusts and estates (see flowchart)

 Filing requirements for certain domestic entities not effective until 
2012 tax year
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Form 8938, cont’d

 Limitations to filing requirement
 If filer reported specified foreign financial assets on Forms 3520,     

3520-A, 5471, 8621, or 8865, filer may check the appropriate box on 
Form 8938 reflecting such and does not need to disclose assets again on 
Form 8938.
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Form 8938, cont’d

(1) Under proposed regulations, some domestic entities may be required to file Form 8938 in future years.
(2) Further analysis may be required in the case of discretionary or contingent interests.
(3) Assuming value, when combined with taxpayer’s other reportable foreign assets, meets applicable filing threshold. 
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Penalties for Failure to Comply

Form # Description Penalty Cite
3520 Annual Return to Report Transactions With

Foreign Trusts and Receipt of Certain Foreign Gifts

Disclosure of Transfer to Foreign Trust 35% of the gross value of the property transferred IRC§6677(a)
Annual Disclosure of Ownership of Foreign Trust 5% of gross value of the trust’s assets treated as owned IRC§6677(b)
Disclosure of Distribution from a Foreign Trust 35% of the gross value of the property transferred IRC§6677(a)

3520-A Annual Information Return of Foreign Trust with a U.S. Owner 5% of gross value of the trust’s assets treated as owned IRC§6677(b)

FinCEN Report of Foreign Bank and Financial Accounts (“FBAR”) Potential civil and criminal penalties, including a fine of not 31 CFR 203
Report 114 more than $500,000 and imprisonment for up to 5 years
(fka TD F 90-22.1)

8858 Information Return of U.S. Persons with Respect to Foreign $10,000 for each accounting period §6038(a)
Disregarded Entities

926 Return by a U.S. Transferor of Property to a Foreign Corp. 10% of fair market value of property transferred, with §6038b(c)
maximum of $100,000

5471 Information Return of U.S. Persons with Respect to Certain $10,000 for each accounting period §6038(a), 
Foreign Corporations §6679

8938 Statement of Specified Foreign Financial Assets $10,000 for each unreported/misreported year; penalty §6038D(d), 
for underpayment of tax increases from 20% to 40% if it §6662(j)
is attributable to a transaction involving an undisclosed 
foreign financial asset
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Mitt Romney’s Foreign Tax Compliance



Mitt Romney’s 
Foreign Tax Compliance
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Case Study, Part 1 Swiss bank account
• FBAR
• Form 8938 – Statement of 

Specified Foreign Financial
Assets
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Case Study, Part 1 Holdings in Cayman Islands, 
Bermuda, Ireland and other
countries
• FBAR
• Form 8938 – Statement of

Specified Foreign Financial
Assets

• Form 8865 – Return of
U.S. Persons with Respect
to Certain Foreign 
Partnerships
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Case Study, Part 1 Holdings in Cayman Islands, 
Bermuda, Ireland and other
countries
• Form 5471 – Information 

Return of U.S. Persons with 
Respect to Certain Foreign 
Corporations
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Mitt Romney’s Tax Compliance

 Other Fun Stuff
 charitable foundation
 carried interests
 offshore hedge funds by retirement account

 avoids unrelated business income tax (UBIT)
 foreign tax credits
 grantor trust now worth $100M

 payment of tax by grantor effectively a tax-free gift to trust 
beneficiaries
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